
 
 

The Washington Flyer 

June 7, 2012 

 

Education without values, as useful as it is, seems rather to make man a more clever 
devil. 

C. S. Lewis  
 

 

Agency Pushes to End Background Checks 

The Equal Employment Opportunity Commission (EEOC) has issued new “Enforcement Guidance” that 

is causing major headaches for employers across the nation. In a misguided attempt to alleviate minority 

hiring disparities, the EEOC guidance instructs employers not to conduct criminal background checks. 

Since some studies indicate that minorities are arrested and convicted at a higher rate than whites, the 

EEOC reasons that criminal background checks unfairly limit minority hiring opportunities. Hans von 

Spakovsky, senior fellow at The Heritage Foundation and former Assistant Attorney General for Civil 

Rights at the Department of Justice, writes that this guidance places employers in an impossible Catch-

22 situation. Potentially, employers may incur liability for not investigating an employee’s criminal 

history. Unfortunately, employers can also be cited and fined by the EEOC for allegedly violating Title 

VII of the Civil Rights Act of 1964. While convicted felons are not identified as a protected class in 

Title VII, this guidance purports to grant them the same deferential status afforded to race, color, 

religion, sex, or national origin. At the passage of the Civil Rights Act, Congress expressly stated that 

the EEOC did not have the authority to issue rules or regulations, but the agency has cleverly 

sidestepped that directive by issuing guidance manuals. Justices routinely rely on this guidance when 

making decisions. This well-intended measure actually does a disservice to the general public because it 

restricts employers from gathering information that could indicate whether an applicant is a potential 

danger to clients. According to the Multi-city Study of Urban Inequality, data from over 3,000 

institutions demonstrated that employers were more likely to hire minority males when criminal records 

were investigated than when they were not. Although former felons can be rehabilitated and integrated 

back into society, employers should be allowed to assess the risk that a worker may pose to clients and 

other employees. For example, this year an Indiana appeals court ruled that a motel was liable for a 

former employee who robbed and murdered a hotel guest. The motel had neglected to do a background 

investigation which would have revealed the employee’s extensive criminal history. The appeals court 

ruled that the motel had failed to protect guests from a “foreseeable criminal attack.” This is just one 

example of the litigation that could result from restricting the right of an employer to conduct 

backgrounds checks on potential employees. The AACS has signed onto a letter in opposition to this 

controversial measure. Recently, the House of Representatives approved an amendment to the 

Commerce, Justice, Science appropriations bill that strikes funding for the EEOC to fund this 

controversial guidance. Total withdrawal of the guidance would eliminate this Catch-22 for employers. 

 

Court Rejects Traditional Marriage  

On May 31, a federal appeals court rejected the constitutionality of section three of the Defense of 

Marriage Act (DOMA). Although DOMA was passed in 1993 with bipartisan approval, the legislation 

suffered a major setback last April when President Obama declared the law to be unconstitutional. 

Subsequently, Attorney General Eric Holder directed the Department of Justice to stop defending the 
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law in courts. The Bipartisan Legislative Advisory Group, under the leadership of Speaker John 

Boehner, retained seasoned attorney Paul Clement to defend the law against multiple legal challenges. 

Although the House counsel has intervened in eleven cases, last week’s case was the first ruling in a 

DOMA-related case since Congressional involvement. The judges in the case rejected section three of 

DOMA which states that marriage is “between one man and one woman” for purposes of federal law. 

Lawyers on both sides expect this case to be determined by the Supreme Court. 

 

Obamacare and Parental Rights 

Alliance Defense Fund and other groups have highlighted the threat that the healthcare laws poses to 

parental rights. Matt Bowman, ADF lawyer, has written an article delineating the specific language in 

the healthcare law that automatically enrolls all employees and their children. Insurance plans will be 

required to cover “preventive services” which include abortion inducing drugs with no cost. According 

to the Federal Register, Mr. Bowman states that under Obamacare insurance plans must offer “free sex 

counseling, birth control and abortion pills.” He also reasons that patient confidentiality laws may 

preclude parents from being informed about the services and drugs that a physician offered to their 

minor child. To read more, click here. 

 

Six Commandments Case 

The Giles County School Board voted to allow the Ten Commandments to remain at Narrows High 

School. Although the American Civil Liberties Union (ACLU) challenged the school’s “Foundations of 

American Law and Government” display on Establishment Clause grounds, the school board 

unanimously decided to substitute the copy of the Ten Commandments with a page from an approved 

textbook that traces the foundation of government to the Commandments. This case garnered significant 

media coverage when the presiding judge suggested that the school should eliminate the first four 

commandments which reference God to allay the ACLU’s concerns. 

 

Common Core Architect Becomes President of Testing  

The College Board, which governs the Scholastic Aptitude Test (SAT), recently selected David 

Coleman as president of the organization. Unlike the Stanford Achievement Test (SAT10) which AACS 

students annually take to measure achievement, the SAT administered by the College Board is the 

yardstick by which many higher education institutions determine an applicant’s college entrance. Mr. 

Coleman was one of the “chief architects” of the Common Core Standards (CCS) for math and reading. 

He has announced that one of his main priorities will be to revamp the SAT to better reflect the 

Common Core. The AACS opposes the CCS because over time they could become a de facto, 

politicized national standard which would greatly affect the autonomy of our schools.   
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